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FORM FOR A NOTICE OF DISHONOR. 


In relation to the two points discussed, the following propositions 
are submitted.* 

First—The notice must contain such a description of the bill or 
note as that the court can decide for zése//, and on ts own responsi- 
bility, when a bill or note is produced and offered to be given in evi- 
dence under the notice of dishonor, that as the one described in the 
notice served. This is a question solely on the papers, and to be 
decided like any other question of variance, by comparing them with 
each other. 'The only question for the court is—is the bill or note pro- 
duced, described in the notice. It is a question of law—of legal 
certainty and precise accuracy ; and the court must decide the ques- 
tion right, even though the endorser should decide it wrong; and the 
plaintiff should be held to more certainty and stricter proof of identity 
than in an ordinary question of variance on the pleadings, for it pre- 
sents, in addition thereto, the question whether a condition precedent 
has been performed, a question of right, and not solely, as in the case 
of variance on the pleadings, a question whether a conceded right has 
been so described in the pleadings, as to allow it to be proved under 
the description of it contained in the papers.t The question whether 
the note produced is ‘“ the one intended to be referred to” in the no- 
tice, or what “ information the notice when received, conveyed to his 
mind,” are questions of fact in relation to which the court has no right 
to form or express an opinion ; and the court that undertakes to do 
it, undertakes what Lord Mansfield undertook in the case of libels in 
England, to pass on the question of mind, as a legal proposition. It 
is a principal which can no more be established or maintained in re- 
lation to endorsements than it can in relation to libels; and it will 





* N. Y. Legal Observer, v. 7, p. 169, 233-265. : 

+ A condition precedent, is one which must be performed. A court of equity canmot re- 
lieve from the consequences of a condition precedent unperformed. 1 Vern.83; 1 Atk. 361; 
2 Bro. C. C. 43; 4 Kent Com. 124 and 5,4 ed. ° 
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open the same door for favoritism or oppression on the part of the 
court in the one case as in the other.* 

Second. It must contain a statement, in such language as the 
holder may choose to adopt, that the bill or note mentioned and de- 
scribed in the notice, has been duly presented for payment and payment 
thereof neglected or refused. 

Mr. Chitty, in a note to his work on Bills of Exchange and Pro- 
missory Notes, gives the following form for a notice of dishonor. 


‘‘No. 5, Cornuriii, London. 
Dated, 5th July, A. D. 1831. 
Sir, (or ‘ Gentlemen,’) 

I hereby give you notice that the bill of exchange, dated 1st May, 
1831, last past, drawn by A. B. of , in the county of , on 
C. D. of No. Street, London, and whereby the said A. B. re- 

uested the said C. D. two months after the date thereof, to pay to 
the said A. B. or his order, 50/. and which was endorsed by the said 
A. B. to E. F. of, &c., and by the said E. F. to G. H. of, &c., and 
also by the said G. H.to you and also by you, and whereof I am now 
the lawful holder, was on yesterday, the 4th day of July instant, duly 
presented to the said C. D. for payment thereof, but was and is un- 
paid and dishonored, the said C. D. stating that, &c. [according to 
the answer given to the notary,] and I request you immediately to pay 

the amount to me, to prevent the expense of litigation. 

“T am, Sir, 
Yours, &c. 

L. M. 

“To I. K. Merchant, or Messrs. I. K. and Co. [according to the fact] 
at , in the county of ——.” 


The notice may be somewhat abbreviated, though the substance 
of it must be retained. The safest and most prudent way is, to at- 
tach or give a true copy of the bill or note with all the endorse- 
ments on it, with the notice served, and refer to it in the notice, as a 
correct copy of the bill or note presented and dishonored. 





* Suppose in an action for detaining personal property, where a demand is necessary before 
a right of action accrues, the plaintiff should prove he demanded in writing of the defendant 
other personal property, and that he made a “ mistake,” and intended to have described the 
personal property in controversy in the written notice ; but that the defendant had at the time 
no such personal property in his possession belonging to the plaintiff, as was mentioned and 
described in the written notice, and from those facts should undertake to raise a presumption, 
that the notice when received conveyed to the mind of the defendant information, that the 
plaintiff demanded “ the identical” personal property “in question.” Would it be allowed? 
There might be comparatively some ground for so holding in an action for detaining property, 
for in such a case a personal demand is necessary, and it may be said, that the mind, or inten- 
tion of the defendant may be looked at, whereas in the case of an endorsement, a personal no- 
tice to the endorser is not necessary, and his liability does not depend on the state and condition 
of his mind, or on what he does or does not know. 
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The following is the form now in use at the Cayuga County 
Bank : 


8 Bcnine Auburn, 184 
‘¢ Sir, 
Take notice that a Promissory Note, 
made by to the order of for dollars, dated 
at afier date, this day due, endorsed by you, was this day 
presented by me, at the Cayuga County Bank, where the same was 
made payable, and payment thereof demanded of the of 


said Bank, and by him refused, and is this day protested for non- 
payment. The holder looks to you for the payment of the same. 
Yours, &c. 
To Notary Public.” 
e 

In Boulton vs. Welsh, 3 Bing. New Cases, 688, Chief Justice Tin- 
dal, gives the following form for a protest : 

“‘ Know all men, that I, A. B. on the day of at the 
usual place of abode of the said have demanded payment of 
the bill, of the which the above is the copy, which the said did 
not pay, wherefore I, the said do hereby protest the said bill. 

Dated, this day of o 


The forms of protests adopted by our notaries are substantially 
like the one used by the Cayuga County Bank, as follows: 


‘“ Unirep States or AMERICA, 
State or New-York. 
Be it known, that on the day of __ inthe year of 
our Lord, one thousand eight hundred and at the request of 
I, Josiah N. Starin, a Notary Public, duly admitted and sworn, 
dwelling in the City of Auburn, County of Cayuga, and State afore- 


said, presented the annexed of for dollars at the Ca- 
yuga County Bank, and demanded payment thereof, which was 
refused. 


Whereupon I, the said Notary, at the request aforesaid, did pro- 
test, and by these presents, do solemnly protest, as well as against 
each and every party to the said _—as against all others whom it 
may or doth concern, for exchange, re-exchange, and all costs, 
charges, damages, and interests, already incurred and to be incurred 
by reason of the non-payment thereof.” 


The certificate of the notary certifying to the facts mentioned in 
our statute, is made evidence of those facts. If the receipt of the no- 
tice is denied by the affidavit of the endorser, they are to be proved 
by other legal evidence. The facts to be proved are those stated am 
the protest. Those relate only to the acts of the holder, and not to the 
mind of the endorser, or the effect produced on the mind of the en- 
dorser by those acts. 

Suppose the notary in the case of the Cayuga County Bank vs. 
Warden § Griswold, had certified to what the Court of Appeals states 
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as the facts for charging the endorsers with the payment of the note 
in suit, viz-: that he did not describe the note in suit 2m the written 
notice of protest, but that he described another and different note, to 
wit: a note for three hundred dollars, and that S. Warden had no such 
notein the bank as the one mentioned and described in the notice, and 
that he put on the margin of the notice the cabalistic figures $600,* 
and that the ‘“ defendants knowing the facts stated, on the receipt of 
the notice, could not fail to be apprized by it, that the particular note 
in suit had been dishonored ’”—would it have been a good and sufli- 
cient certificate under the statute? Does proving the same facts by 
parol give them more binding force or legal efficiency than if proved 
by a notarial certificate? 

Unless the note is described in the notice, how can the party on 
whom it is served draw from it a new notice to serve on his prior 
endorser? Perhaps the prior endorser may not be a party to the 
‘accessory facts” which attach to the endorser on whom the first no- 
tice is served, or perhaps other and different ‘* accessory facts,” may 
be applicable to the prior endorser, or perhaps as to him no accessory 
facts may exist, and he may be ignorant of the existence of those which 
attach to the endorser on whom the first notice is served by the hold- 
er, then certainly the note must, even under the ruling of the Court 
of Appeals in the case of the Cayuga County Bank vs. Warden ¥ 
Griswold, be described in the notice served on such prior endorser. 
Chitty on Bills, ninth Am. from the eight Lon. Ed., by O. L. Barber, 
Springfield, 1839, 514 and 520,t 2 Camp. 208. Smith vs. Mullitt. 
Same, 110, Marsh vs. Marwell. Id. 373. Jameson vs. Swinion. 4 
Barn. and Ald. 452. T'urner vs. Leech. 5 Cowen, 303. Mead vs. 
Engs. 

The usual course is, for the endorser on whom the first notice is 
served, to “ re-mail” the same notice directed to the prior endorser, 
or otherwise properly serve it; or else make out from it a precise 
copy, only altering the direction, and properly serve such copy on 
the prior endorser. 2 Hill. 451. Bank of the United States vs. Davis. 
1 Do. 263. Howard vs. Ives. 2 Hall. S.C. R. 112. Ogden vs. 
Dobbin. 





* 18 Vermont R. 50, Clark vs. Sioughton et al. 

t But the rule is now well settled, that the holder must, in order to subject all the parties 
to actions at his suit, give or forward all his notices to every one of the endorsers, antto the 
drawer, whose residences he can ascertain, on the day after the bill or note was dishonored ; and 
if he omit to give or forward such direct and distinct notice to each, he may be deprived of all 
remedy against the omitted party, unless some other party to the bill has given him notice of 
the dishonor in due time, in which case such latter notice will enure to the benefit of any 
holder.” Chitty on Bills,514. Dobree vs. Eastwood, 3 Car. and P. 250. 

“It is usual for the holder only to give notice to the person from whom he immediately re- 
ceived the bill or note, especially if he is ignorant of the residence of the other parties, and if 
80, his neglect to give notice to the other prior endorsers, and to the drawer, cannot, on any 
sound principle, deprive either of the endorsers of the right to proceed against the person who 
endorsed to him, and all prior parties, provided he, in his turn, has duly forwarded notice. The 
rule is, therefore, clearly settled, that each party to a bill or note, whether by endorsement or 
mere delivery, has, in all cases, until the day after he has received notice, to give or forward 
notice to his prior endorser, and so on till the notice has reached the drawer.” Chitty on Bills, 
520. Darbishire v. Parker, 6 East. 3. 2T aunt. 224,S.C. Bay]. 5th edit. 268. 
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There is no pretence that any parol notice was given by the 
holders of the note, to the endorsers, in the case of the Cayuga 
County Bank vs. Warden § Griswold. That wasnot done. The no- 
tice served was partly printed and partly written, and in the lan- 
guage of Judge Mullett, in the case of Dole vs. Gold, ** that must 
speak for itself.* A copy of the note and notice are before the 
reader; each one of whom is fully competent to decide, whether the 
note for the recovery of the money mentioned, in which the endorsers 
were sued, was or was not described im the notice of protest, or 
whether another or different, or some imaginary or supposed contract 
was described.t 

The conclusion is inevitable, either the case of the Cayuga County 
Bank vs. Warden § Griswold, was decided wrong, or the holder of an 
endorsed note is not bound to describe the note in the notice of protest 
to charge the endorser with the payment of it. LEGES. 








[Much interest has been excited in the profession, particularly in 
the Admiralty Courts, as to the effect and operation of the non-im- 
prisonment acts of Congress in this state on process in personam, issu- 
ing out of these Courts; we have obtained for publication two deci- 
sions made on the subject by the U. 8. District Court of this district, 
and propose to publish them for the information of the Bar. One of 
the cases appears in this number. The other will appear in our next. 
The cases are referred to in Marshall v. Bazin, 7 N.Y. Leg. Obs. 342.] 


U, &. District Court. 
Southern District of New-York. 


[In ADMIRALTY. ] 


Before the Honorable SAMUEL R. BETTS. 


Levi Gaines v. Joun H. Travis. 22 January, 1849. 


PERSONAL ARREST UNDER U. S. PROCESS.—POINTS OF PRACTICE, &C. 


It is not necessary for either party to give other notice of a final decree than by using the 
proper means for enforcing it. 

It is not incumbent upon a party to notify another, when the time for appealing will expire. 

In case of surprise or misapprehension the court will always interfere and enlarge the time for 
appealing and will stay execution to that end. 

A stipulator under his stipulation, is by the rules of the Supreme Court of the United States 
placed in asituation where a decree against the principal may at the same time be final 
against him, and nothing be left open for him to question as between the original parties, 
after a decree on the merits. 





* N.Leg al Observer, vol. 7, p. 247. t Id. 114. 
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The term “summary ’ as applied to process, means ‘ immediate, instantaneous,’ as contradis- 
tinguished from the ordinary intermediate applications and delays; the court, however, pos- 
sesses full authority over it while in course of execution. 

Under the rules of the Supreme Court, a direction to arrest the person, in case no property can 

be found, may be [combined with a fi. fa.—the stipulator becomes subject to the same 
process with his principal by virtue of those rules and regulations. 

The acts of Congress, passed Feb. 28th, 1839, and Jan. 14th, 1841, (4 L. U. S. 321—410,) 
abolishing imprisonment for debt on process issuing out of Courts of the U.8., considered 
in connexion with the laws of New-York, relating to non-imprisonment (1 R. S. 807, § 1,) 
in force at the time of their enactment, do not apply to proceedings in Courts of Admiralty : 
their practice remains as regulated by the Acts of Congress, 1789 and 1792 and 1793, and 
as altered by the courts, under the authority of those and a subsequent statute. 

The intention of the Act of Congress, passed August 23d, 1842, (4 L. U. 8.516, § 6,) was car- 
ried out and embodied by the rules and regulations of the Supreme Court, January term, 
1845, and they fully authorize the form of process and arrest, employed in the present case. 

The 153 Section of the Code of Procedure, passed April 12th, 1848, would give to defendants 
in Courts of Admiralty the same exemption as defendants have under process from courts 
of law and equity, but for the Act of Congress, passed August 23d, 1842, in connexion with 
the rules of the Supreme Court of January, 1845, which prevent its application to Admi- 
ralty process. 

The unquestioned and uninterfered-with practice under those rules, for some years within the 
notice of the Supreme Legislature, furnishes a strong inference, that the existing form of 

practice is pursuant to the intention of the law and regulations under which it has been 
continued. 


The facts of the case appear in the opinion. 
Mr. Nash, for Plaintiff. 
Mr. Sanzay, for Defendant. 


Per Curiam.—This is a motion, on behalf of McKee, the stipulator 
for the respondent in the cause, to set aside all proceedings therein 
subsequent to the final decree, and also to discharge McKee from 
arrest on a capias ad satisfaciendum issued upon the decree. 

It appears upon the papers and minutes of court, that the cause 
was brought to hearing upon proofs taken in court, in September term 
last. 

The matter in contestation, was the liability of the respondent to 
pay to the proctor of the libellant, the taxable costs which had ac- 
crued in the cause. 

Circumstances intervened after the argument, which prevented 
the court considering and deciding the cause until November term 
last, when a decree was rendered in favor of the libellant. 

Early in December, his proctor served on the proctor of tht re- 
spondent, a copy of the bill of costs, with due notice of taxation. 

This bill was returned by the respondent’s proctor, in a written 
note, stating that he “ had not yet received any notice of any decision 
in the case, and when I do, if it is against me, I shall, I think, most 
certainly appeal.” This note was dated December 5th. The libel- 
lant’s proctor proceeded notwithstanding, to tax his costs, and having 
perfected his decree, issued a writ of execution thereon. 

The decree entered was against the respondent and McKee, his 
bail or stipulator, for the amount of taxed costs, and on the execu- 
tion, McKee was imprisoned. 
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These proceedings, it is charged, are without warrant of law and 
wholly irregular ; first, because the decree was inoperative against 
the respondent, until a copy, with notice of its entry, should be served 
on the proctor of the respondent ; and secondly, because the libel- 
lant took a final decree summarily, at once against the bail or stipu- 
lator, without any process against him or notice, and followed such 
decree by pre-emptory process of arrest. 

It is further contended, that if the proceeding to final decree and 
execution is supported by the court, the respondent and his surety, 
are by the laws of the United States exempt from imprisonment, and 
that the bail is accordingly entitled to his discharge. 

The first objection is not tenable. This court does not pursue the 
practice of the English Admiralty and Ecclesiastical Courts, in the 
particular of edicts and monitions to parties to appear in court, and 
hear sentence, or perform it, or to admonish their fidejussors to do so. 
2 Br. Civ. and Ad. 407, 429, 356. Clarke’s Praxis, 63, 64, 65. 

The multifarious proceedings connected with the progress of a 
cause, through its different stages in those courts, are here dispensed 
with, and after issue, an admiralty cause is put upon the calendar, 
brought to hearing and disposed of, substantially in the same manner 
as suits in the common law courts. (Betts’ Pr. 98.) 

There is nothing in the rules of this court, or of the Supreme Court, 
rendering it necessary for either party to give the other notice of a 
final decree, otherwise than by the proper means for enforcing it ; nor 
does it appear that there are traces of such practice in any of the 
United States Courts. (Dunlap’s Ad. P. 301. Conklin’s Ad. Pr. 703.) 

If the case is appealable, the deeree cannot be executed in this 
court, within ten days after it has been rendered ; (rule 152,) but it 
is not incumbent upon the party obtaining the decree to admonish the 
other when that period of delay will expire. 

The entry ‘“‘apud acta” is notice to all parties. The delay of ex- 
ecution, is for no other purpose than to further the party’s right to 
appeal. 

In case of surprise or misapprehension the court will always inter- 
fere and enlarge that time and stay execution until a reasonable op- 
portunity is afforded to perfect an appeal. Except to that end, the 
practice in this court extends no indulgence or privilege to the — 
to the suit, to be notified or advised in respect to the final decree. 

The libellant accordingly committed no irregularity in not serving 
a copy of the decree on the respondent or his proctor. 

In the present case, it is proved and admitted, that the respondent’s 
proctor was informed by the deputy clerk, that the decree was render- 
ed before he received the bill of costs with notice of taxation, which 
of itself was sufficient intimation to put him on inquiry. 

The proceeding excepted to by the second objection is compara- 
tively a novel one ‘in the practice of this court, and therefore deserves 
more critical attention. 

Under the standing rules and usage of the court, it had formerly 
been necessary, in order to enforce the undertaking of stipulators, to 
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proceed by independent orders and notices, after the lapse of ten 
days, to bring them before the court to show cause why execution 
should not issue against them. (Rule 145. Betts’ Pr. 98.) 

But not only the obligation of stipulators fixed by the rules of this 
court, but also the remedy against them have been essentially altered 
by the rules of the Supreme Court. 

The bond or stipulation in this case was taken under those rules. 
(Sup. Court, rule 3,) and the condition prescribed by that rule is, that 
the respondent will appear in the suit, and abide by all orders of the 
court interlocutory or final in the cause and pay the money awarded 
by the final decree rendered in court. And the rule provides that 
‘upon such bond or stipulation summary process of execution may 
and shall be issued against the principal and sureties by the court, to 
enforce the final decree.” 

It appears this is a well-considered direction of the court, for the 
same language is repeated in Rule 4. 

The practice in the Massachusetts courts had been long in con- 
formity with those rules, (Dunlap Pr. 301—3,) and in this court, since 
1838, execution issued summarily against stipulators, if the original 
decree was not satisfied (Rule 59,) although the stipulators were 
charged by distinct proceedings. (Rule 145.) 

Under the U. S. Supreme Court rule, however, execution goes 
against stipulators upon the decree against the principal. ‘The sure- 
ties subjecting themselves by force of their undertaking to abide and 
fulfil the decree against the principal. (Conkling Ad. Pr. 459, 774.) 
This perhaps does not go beyond the familiar practice in all courts, 
of placing parties having a common interest, by their private agree- 
ments or stipulations, or by express order of the courts, in a situation 
that all shall abide the litigation with one, and in such cases, a judg- 
na or decree against that one, is made to have the like effect against 
all. 

The stipulator binds himself to pay the money decreed against the 
principal. 

There is nothing left open for him to question, as between the ori- 
ginal parties, after a final decree fixing the liability of the principal. 
If admonished or cited by sci. fac. he could not be permitted to set up 
error of any kind in the decree, or surrender the principal, or invoke 
prior execution upon his property, and all the advantage of such after 
proceeding would be to afford longer delay to him in producing the 
money to be paid. 

The court, however, accepts his undertaking as placing him in a 
-common predicament with his principal, and as submitting himself to 
the same processes upon the decree. (Conkling Pr. 774.) 

The execution taken out in this case was therefore authorized by 
Rule 4, and is in conformity with the directions of Rule 21, and the 
objection to this method of proceeding cannot therefore be supported. 

The term summary, when used in relation to process, means imme- 
diate, instantaneous. This in no way interferes with the authority of 
the court over it whilst in progress of execution, but it issued summa- 
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rily in contradistinction from the ordinary course, by emanating and 
taking effect without intermediate application or delays. 

The last point raised is, as to the effect of the non-imprisonment 
acts of Congress and this state, and whether the stipulator in the 
cause is subject to arrest and imprisonment upon the final decree 
against him. 

A question was made as to the regularity of process of execution 
against the stipulator, itcombining af. fa. against the property, with 
direction to arrest the person in case no property was found to sa- 
tisfy the decree. 

This objection is not tenable. Under Sup. Court Rule 3, the 
stipulator becomes subject to the same decree and process with his 
principal, and this execution is in the form authorized by Supreme 
Court Rule 21. — 

The two acts of Congress abolishing imprisonment for debt on 
process issuing out of the Courts of the United States were passed, 
February 28th, 1839, and May 14, 1841 (4 Laws U.S. 321, 410.) 

The second act is supplementary to and declaratory of the first, 
and directs it to ‘* be so construed as to abolish imprisonment for debt on 
process issuing out of any court of the United States in all cases whatever, 
where, by the laws of the State in which the said Court shall be held, im- 
prisonment for debt has been, or shall hereafter be abolished?’ The act 
of 1839, in terms applied only to the laws of the State existing at the 
time of itsenactment. , 

The Revised Statutes of New-York, in force, when both acts of 
Congress passed, direct that no person shall be arrested or impris- 
oned on any civil process issuing out of any court of law, or any exe- 
cution issuing out of any court of equity, in any suit or proceeding in- 
stituted for the recovery of any money due upon any judgment or de- 
cree, founded upon contract, or due upon any contract, express‘or 
implied, or for the recovery of any damages from the non-performance 
of any contract. (1 R. S. 807 § 1.) 

Regarding the State Statute as made part of the act of Congress in 
all its language, it is manifest that it does not in terms reach proceed- 
ings in the courts of admiralty. 

Civil process issuing out of a court of law, would not embrace an 
execution issuing out of a court of equity, and accordingly it was neces- 
sary specially to interdict imprisonment on the latter, to carry out the 
intention of the legislature. 

The distinction between courts of law, equity and admiralty, is 
pointedly marked in the constitution and laws of the United States. 
(Const. Art. 3. Process acts of Congress of 1789, 1792 and 1828. 
1 Stats. U. S. 98, 276.) The forms of writs, executions and other 
process and the forms and modes of proceeding in suits in those of 
common law, shall be the same in each State as used or allowed in 
the Supreme Court thereof, in those of equity and in those of admi- 
ralty and maritime jurisdiction, according to the principles, rules 
and usages which belong to courts of equity and to courts of admi- 
ralty respectively as contradistinguished from courts of common law. 

VoL. VIII. 
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(Act May 8, 1792. 1 Stats. U. 8S. 276, §2.) The act of May 19, 
1828, is to the same effect, in respect to States admitted into the 
Union since 1789, (4 Stats. U. S. 278,) and §3 of the latter act, 
which directs executions and final process issued on judgments and 
decrees rendered in any of the courts of the United States, to conform 
to those of the State; plainly limits the decrees to those made by courts 
of equity. (10 Wheat. 473, Manro vs. Almeida, 5 Peters 298. 
Hind vs. Vettis.) Power is given the courts, by these acts, to vary their 
pore at discretion, and so as to render them operative entirely 

eyond like process issued by State courts, (10 Wheat. 51, U. S. vs. 
Halstead,) unless Congress has regulated the subject by specific 
enactments (7 Peters, 209. Duncan vs. Darst.) 

It is manifest upon this succinct summary of the acts of Congress 
and decisions of the United States Courts, that the State statute re- 
ferred to has no application to arrests and imprisonments under pro- 
cess from courts of admiralty. Their practice remains as it was de- 
clared by the acts of 1789 and 1792, and as altered by the courts 
under the authorization of those acts and a more recent one, to be 
adverted to hereafter. (MSS. decisions Jany. 1848. Gardner vs. 
Isaacson. 

On the 12th of April, 1848, the legislature of New-York passed an 
act to simplsfy and abridge, the Practice, Pleadings and Proceedings 
of the courts of this State.” 

By Sec. 153 of that act it is declared, that, “‘ No person shall be 
arrested in a civil action, except as prescribed by this act,” and then 
proceeds to specify the cases in which a defendant may be arrested, 
none of which include suits on contracts, without fraud or deceit. 

A libel and warrant of arrest in personam in admiralty is a civil ae- 
tion, within the fair and proper classification of remedies, and this in- 
terdiction of arrest in connection with the act of 1841 would give to 
defendants in admiralty the same exemption from arrest, as defend- 
ants have under processes from the courts of law and equity. 

There is no doubt that Congress may, by clear enactment adopt 
the prospective legislation of the States and impart to it the effect of 
an act of Congress. (U. S.v. Paul, 10 Peters, R. 150.) Upon the 
same principles Congress can confer on the U.S. Courts power to 
regulate process or practice in conformity to existing State laws, or 
direct it to be conformed to future legislation of the State upon the 
subject. (13 Peters 45, Ross vs. Duval. 

All regulations relating to processes of courts are regulations of prac- 
tice (10 Wheat. 1.) In this the United States jurisprudence is wholly 
distinct and independent of that of the States, and accordingly the 
local methods of proceeding govern the United States Courts, only in 
so far as they are sanctioned by authority of Congress or the courts. 
This authority is expressed as well by. rules which the courts are em- 
powered to adopt as specifically by statutory enactment. 

The acts of Congress to abolish imprisonment for debt, assume to 
act only over process and are merely provisions regulating the practice 
of the United States courts. They are not placed on high principles 
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of humanity or public policy. They profess no more than a purpose 
to conform to the processes employed by the States where the courts 
exercise jurisdiction, forbidding the imprisonment of debtors when not 
allowed by the laws of one State, and permitting it whenever autho- 
rized by the laws of others. 

Accordingly if the legislature of New-York at its present session 
should rescind the Code of Practice promulgated the last, this provi- 
sion, which is supposed to stand in connection with the act of Con- 
gress of May 14, 1841, would eo instante cease to have influence over 
the proceedings of the United States Courts. 

It becomes necessary, therefore, to examine a subsequent act of 
Congress, to see whether this matter has not been otherwise disposed 
of so as not to fall within the regulation of the State legislature enact- 
ed posterior to that statute. 

The act of August 23, 1842, (4 U. S., 518 §6) confers upon the 
Supreme Court “ full power and authority to prescribe and regulate, 
and alter the forms of writs and other process to be used and issued 
in the district and circuit courts of the United States, and generally to 
regulate the whole practice of said courts.” 

In January Term, 1845, the Supreme Court adopted a body of 
rules governing the United States Courts in admiralty proceedings, and 
the portions of those rules before cited, fully authorize the form of 
process used in this case. 

The question then is, does the existing law of New-York in connec- 
tion with the act of Congress of May 14, 1841, prevent the operation 
of the act of August 23, 1842, and the rules of the Supreme Court 
established under its provisions. 

It seems to me that a common principle of construction must be 
applied to this varied legislation. 

In my view of the subject the act of Congress of May 14, 1841, 
standing by itself, must have taken effect the same as if it had incor- 
porated the State enactment of 1848 in its provisions, and that so 
composed, it would interdict suits in admiralty as civil actions, being 
— to arrest and imprisonment in matters of contract and 

ebt. 

Upon the same principle the rules of the Supreme Court of 1845 
are to be regarded as passing into and taking the force of the provi- 
sion of the act of Congress of August 23, 1842. Manifestly, then that 
act so modified, or rather completed, would operate as a suspension 
of the act of 1841, the provisions in the two, standing in direct contra- 
diction in this particular; the latter statute having prescribed a dif- 
ferent method of regulating the processes of admiralty courts and 
their force and effect and the criterion which should determine whe- 
ther imprisonment for debt should continue to be enforced on this pe- 
culiar process. , Nor is this result avoided by the circumstance that 
the law of New-York is posterior to the act of 1842. It does not 
possess the quality of bringing down to its period of enactment the © 
antecedent act of 1841, but upon all sound principles of construction, 
so much of that act as might in any way intercept the full effect as 
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the act of 1842, was suspended or repealed by the latter. So long as 
this last one continues in force it must supply the absolute law on the 
subject. .From the time the rules of the Supreme Court were adopt- 
ed, the act of 1842 must therefore be construed to embody those rules 
in its provisions, and thus empower the arrest of respondents on pro- 
cess issuing from courts of admiralty, and the act of 1841 must ac- 
cordingly be interpreted in subordination to it and so as not to impugn 
that power, by subjecting it to be controlled by the after legislation of 
the States. (11 vol. Decisions, MSS. Gardner vs. Isaacson. 

I do not enter into the discussion, whether upon this construction of 
the act of 1842, the Supreme Court may not also extend to courts of 
law and equity, the same power to arrest and imprison on process 
that is given in admiralty causes. The point is not before me for ad- 
judication, and although that is a legitimate and forcible considera- 
tion, on weighing the probable intent and meaning of Congress in the 
entire provision, it is notin my judgment of such force as to justify 
me in holding that the Supreme Court had misinterpreted their powers 
under the statute in relation to the admiralty practice, or that the act 
of 1841 should be expounded to draw within its provisions cases 
clearly not covered by it at its enactment, and brought into existence 
by State legislation subsequent to the act of 1842 and the rules of the 
Supreme Court promulgated under the authority of the latter act. 

The — of the admiralty courts continuing the arrest of parties 
under their process subsequent to the acts of Congress of 1839 and 
1841, is strong evidence of the acquiesence of Congress and the pub- 
lic in the exposition put upon those statutes, and more especially since 
the promulgation of the rules of the Supreme Court in 1845, when 
the authority to arrest and imprison on admiralty process was sol- 
emnly recognised and declared by that high tribunal, and the courts 
having proceeded openly under those oe to arrest and imprison 
parties on mesne and final process, must it be accepted that the in- 
tent and meaning of Congress in the act of 1842 was to place the re- 
gulation of this subject, so far as respects the U. S. Courts, under 
the direction of the Supreme Court, and not leave it subject to the 
changeable legislation of the States. 

I accordingly pronounce against the motion on all the points raised ; 
but they being of novelty and importance, the decision is without 
costs. : 














BLACKSTONE’S COMMENTARIES—USE OF PORT WINE. 


Dr. Scorr (Lord Stowell) talked of its having been said that Addison 
wrote some of his best papers in the Spectator when warm with wine: 
Dr. Johnson did not seem willing to admit this. Dr. Scott, as a con- 
firmation of it, related that Blackstone, a sober mah, composed his 
** Commentaries” with a bottle of port wine before him and found his 
mind invigorated and supported in the fatigues of his great work by 
a moderate use of it. BosweEuu’s Life of Johnson, by Croker, p. 67. 
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N. Q. Court of Appeals. 
[State of New- York.] 


Before FREEBORN G. JEWETT, Chief Judge, and Judges GREEN C. BRONSON, 
ADDISON GARDINER, and CHARLES H. RUGGLES, and ex-officio Judges 
JAMES G. HOYT, WILLIAM H. SHANKLAND, SELAH B. STRONG and 
DANIEL CADY.* 


Davin Leavitt, Recewer, Appellant, v. Ricuarp M. Buatcurorp 
and James B. Murray, Trustees,and Paumers & Co.;, of London, 
and others, Respondents. i 


APPEAL FROM A DECREE OF THE SUPREME COURT. 


Banking corporations under the General Bank Law of 1838, are expressly prohibited’ by- the 
act passed May 14th, 1840, from issuing any bill or note not payable on demand and with- 
out interest—the prohibition applies alike to all bills and notes issued by a banking associa- 
tion payable on time or payable with iuterest. 

The statute contains no qualification, that the prohibition applies only to notes and bills 
capable of circulating as money—the prohibition isin terms general and comprehensive— 
“ no banking association shall issue, or put in circulation any bill or note unless payable on 
demand, and without interest.” 

Negotiable promissory notes and bills of exchange, payable at a future day, when issued by a 
bank in good credit, may perform the office of a circulating medium—the issue of such 
paper belongs to mercantile and commercial transactions, and not to the business of bank- 
ing. The prohibitions of the safety fund statute of 1829, and of the act of May, 1840, 
extend to negotiable promissory notes and bills of exchange, payable at a future day. 

The issue of the 48 notes, being prohibited by law, the notes themselves are void—to hold that 
such notes can be enforced against the bank would defeat the end the legislature had in 
view. Certificates of deposit would have been negotiable. promissory notes, coming within 
the prohibition of the statute, and would be equally void. 

A prior debt cannot, nor can any other good consideration support a new contract, which is in 
itself, contrary to law. : . 

A promise forbidden by law, although founded on a good consideration, is void. 

A legal end cannot be obtained by illegal means. 

A trust created, to secure the performance of an illegal promise, cannot be supported. 

If parties mistake the Jaw in making an agreement, a court of equity cannot grant relief, by 
making a new contract for them. Hunt v. Rousmauiere, (2 Mason, 342, S.C. 8 Wheat., 
174, 3 Mason, 294, 1 Peters, 1,) cited and approved. 


This was an APPEAL from a decree of the Supreme Court, made 
at the New-York General Term of November, 1848. 

The bill was filed by David Leavitt, as Receiver of the*North 
American Trust and Banking Company, a banking corporation under 
the general bank law of 1838. 

The main object of the bill was to set aside, as illegal, a trust deed 
made by said bank, and dated November 30th, 1840. This deed 
conveyed to Blatchford and Murray, as trustees, bonds and mort- 
gages amounting to $327,000. (A copy of this deed will be found 
at the end ofthe case.) The bank was the party of the first part to 
the deed—Blatchford and Murray parties of the second. part—and 
Palmers & Co., of London, were parties of the third. part. 





* Mr. Justice Cady was absent, having previously given an opinion in the case. 
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The deed recited, that the bank had therefore granted a credit to 
Thomas E. Davis, upon Palmers & Co.¥and that thereupon Davis 
had drawn bills of exchange on Palmers & Co., for £46,875 sterling ; 
that such credit had been created exclusively for the benefit of the bank— 
and that the proceeds of the bills of exchange had been paid over by 
Davis, to the bank ; that the bank was desirous that the credit or ex- 
change thus created, should rest upon the bank, and that Davis 
should be discharged, and that Palmers & Co., should make claim 
for the amount, only against the bank and against the securities thereby 
agreed to be deposited for their indemnity; and that the bank had on 
that day caused the bonds and mortgages, &c., mentioned in the 
schedule thereto annexed, to be assigned to Blatchford and Murray, 
as trustees, for the purposes aforesaid, and as thereinafter more particu- 
larly expressed ; and that the bank had on that day caused to be execu- 
ted and delivered, their CERTIFICATES OF DEPOSIT to Messrs Palmers 
& Co., amounting to the whole amount of said credit and interest and 
expenses thereon; and that said certificates of deposit were payable 
in twelve months from date, with interest, with the understanding 
that they were to be renewed, at the option of the bank, for six 
months longer; and that the covenants and. agreements therein con- 
tained should be entered into between the parties to the said deed. 

The first trust declared in the deed, was, that the trustees should 
hold the assigned securities in trust for the bank, until default should 
be made in the payment of the certificates of deposit: the second trust 
was, that the trustees should, after default in the payment of said 
certificates of deposit, hold the assigned securities in trust for the 
*‘ holders of the said certificates of deposit,” and should pay over the money 
by them realized unto the said “‘ Palmers, Mackillop, Dent & Co., or any 
other parties who may then be the holders of said certificates of deposit.” 

It was proved in the case that certificates of deposit in form were 
never issued ; but promissory notes were issued. The notes issued 
were all in the form following :— 


** £1000 St’g. No. New-York, Nov. 30, 1840. 

Twelve months after date, the North American Trust and Bank- 
ing Company, promise to pay to the order of Wm. R. Cooke, for 
value received, the sum of one thousand pounds sterling, with inte- 
rest thereon, at the rate of seven per centum per annum, payable at 
the banking house of Messrs. Palmers, Mackillop, Dent & Company, 
London. THOS. G. TALMAGE, President. 

Watrter Meap, Cashier. 

{<= This note is issued in pursuance of a deed of trust executed 
between the company, and Richard Milford Blatchford and James B. 
Murray, Trustees, and the payment of the same is guaranteed by 
the securities thereby transferred. 

(Endorsed by Cooke in blank.)” 


It was also proved in this case, that by an order entered by the 
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consent of Palmers & Co., in the Court of Chancery, in the suit of 
George Manning Tracy v. Thomas G. Talmage, President of the North 
American Trust and Banking Company, (the suit in which the Re- 
ceiver was appointed, and in which the claims of all creditors are 
proved and established upon references to a master, or to referees, 
under the statute,) it had been agreed and ordered, that the question 
as tothe claims of Palmers & Co., as general creditors of the bank, 
should be adjudicated in the said Tracy suit. 

The counsel of the Receiver and the counsel of Palmers & Co., dis- 
cussed on the hearing of this case, before the Court of Appeals, 
the question as to the validity of that part of the claim of Palmers 
& Co., founded on their acceptance and payment of the Davis bills, 
referred to in the recitals of the trust deed ; but as the court reserved 
that question to be determined in the Tracy suit, it is not necessary 
to allude to the numerousand important points, raised and discussed 
by the counsel of the respective parties, founded upon the alleged il- 
legality of the purchase of the 5000 shares, and the raising of the 
money to pay for them, by means of the Davis bills under the credit 
granted by the bank. 

We propose to state only those points argued by the respective 
counsel which relate to the deed and the notes or certificates. 





Samuel Beardsley and John Cleaveland for David Leavitt, Receiver, 
contended :— 


I. That it was illegal for this corporation to issue securities of any 
kind or description, to be loaned, or put in circulation as money, ex- 
cept such as were countersigned and registered by the comptroller, 
as required by the general bank law; nor was this corporation in 
fact authorized to issue any bill or note, unless the same was made 
‘payable on demand, and without interest.’”” Hence the issue of 
bills of exchange, post notes and certificates of deposit, payable at a 
future day, was unauthorized. Safford v. Wyckoff, (1 Hill,11;8.C, 
4 Hill, 442 ;) Smith v. Strong, (2 Hill, 241 ;) Ontario Bank v. Schem- 
erhorn, (10 Paige, 109;) At’y Gen. v. Life and Fire Ins. Co., 
(9 Paige, 476.) 

II. The issue of the securities referred to in the point last above, 
was forbidden by the safety fund act ; by the Revised Statutes it was 
a penal offence—and by the act of 1840, the issue by such a corpora- 
tion as this, of any bill or note, not payable on demand, and without 
interest, is declared to be a misdemeanor. 

III. The issue of certificates of deposit, payable with interest, at a 
future day, is as much within the statutes referred to, as post-notes or 
bills of exchange would have been. Bank of Orleans v. Merrill, (2 
Hill, 295 ;) Swift v. Beers, (3 Denio, 70 ;) Hayden v. Davis, 3 McLean, 
276 ;) Root v. Goddard, (3 McLean, 102 ;) Craig v. State of Missouri, 
(4 Peters, 433 ;) Southern Loan Co. v. Morris, (2 Barr. Penn. R. 1753) 
Booth v. Bank of England, 4 Bing. N. C. 415;) Bank of England v. 
Anderson, (3 Bing. N. C. 489.) 
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IV. The post notes issued in the name of this corporation, on the . 
30th of November, 1840, for the amount claimed by the Palmers, 
were illegal and void. 

j. They were not issued by the authority of the corporation. 

2. The consideration was illegal. 

3. They were themselves illegal, being payable at a future day, 
with interest. 

4. Had certificates of deposit, payable on time, with interest, been 
isused in lieu of og as was intended, they would have been 
equally illegal and void. 

V. The trust deed of November 30th, 1840, was illegal and void. 

1. In terms, it was to secure certificates of deposit, to be paid with 
interest, at a future time—but which were never issued—if they had 
been, they would have been illegal and void. 

2. The deed had no reference to the post-notes issued, but as they 
were illegal, the deed could not be upheld by them. 

8. According to its terms, this deed was made to effect an illegal 
object ; that is, tosecure the payment of certificates of deposit, pay- 
able with interest, at a future time ; it was therefore wholly void. 

VI. If it were conceded, that this corporation was honestly indebted 
to the Palmers, in the full amount of the post-notes issued, still a 
court of Equity could not extend and uphold this deed, so as thereby 
to secure the amount of such bona fide indebtedness—for it could ‘not 
change what had been agreed upon between the parties, so as thereby 
to make a new and different security. Hunt v. Rousmauriere, (2 Mason, 
342; S. C. Wheat, 174; S. C. 3 Mason, 294; 8. C.8, 1 Peters, 1.) 


Charles O’ Conor, Benjamin F. Butler and William Kent, for the 
Palmers, insisted :— 


I. The company having agreed, with Palmers, Mackillop, Dent & 
Co., for a new and valuable consideration, to pledge to them the se- 
curities in question; and having actually assigned and delivered the 
securities, equity will reform any defects arising from mistake or ac- 
cident in the written instruments. 1 Story Equi. Juris. §§. 115, 136, 
152, 158, 159, 160, 165 ; Id. §§ 94, 170, 172, 99, 6, 4th ed; Watkins 
v. Maule, (2 Jac. & Walk. 242.) 

1. The granting further time to the company, and the release of T. 
E. Davis, guarantor of the credit, are sufficient considerations to uphold 
this equity, Wilmot v. Corp of Coventry, (1 Y. & Collier Exchequer, 
522 ;) Mestaer v. Gillespie, (11 Vesey, 620 ;) Pye v. Dumbuz, (3 Bro. 
P. C. 596.) 

2. There is nothing in the terms of the original agreement, or in the 
language of the trust deed, importing that the certificates are to be 
negotiable, and ut res magis valeat quam pereat, the court will not infer 
an unlawful intention. 2 Barr. Pa. Rep. 175, 177; 10 Paige, 114; 
1 Hill, 292. 

Il. Palmers, Mackillop, Dent & Co., have a right to stand upon 














THE NEW-YORK LEGAL OBSERVER. 81 
N. Y. Court of Appeals —Leavitt v. Blatchford and others. 








the separate transfers and assignments of the securities ; referring to 
the original agreement for a declaration of the purposes; and at least 
in a Court of Equity, may sustain their len either upon the separate 
assignments, or upon the trust deed, without producing the certificates 
of deposit—especially as it is admitted in the pleadings, that though 
agreed for and intended, such certificates were never delivered by 
reason of some accident or inadvertance. Edgell v. Stanford, (8 
Vermont, R. 205.) Bates v. Bank of Alabama, (2 Alabama, N. G. 
487, 488.) United States v. Bradley, (10 Peters 344.) 

IJ. The 48 notes or bills are not void by the act of May 14th, 
1840, §4. But on the contrary, are valid and effectual obligations 
against the company. 

1. That section applies only to the bills and notes countersigned 
by the comptroller—or at least, is limited to instruments capable of 
circulating as money, within this State. 1 R. 8.612, 2 Ed., 10 Paige 
114. Bouvier’s Dict. Titles. ‘ Bill,” “ Simplex,” “Single.” 

2. The 48 bills or notes were not intended to circulate as money, 
nor are they capable of such circulation. 

3. If the 48 bills or notes are prohibited by the Statute, they are not 
on that account void—especially, as they were to be delivered to an 
English creditor—as security for an English debt—and were made 
payable in England. 3 Wilson & Shaw, 4 Hill 460, 464, 3 Metc. 581, 
15 Wend. 415, and cases cited. Ferguson v. Norman, 5 Bing. N. 
C. 76. 


Bronson, J.—I shall assume, but without intending to express any 
opinion on the subject, that the purchase of the five thousand shares of 
the capital stock of the bank, and all the acts of the bank, its officers 
and agents relating to that transaction, down to the time of executing 
the trust deed and the accompanying securities, were legal in their 
nature, and within the legitimate powers of the corporation. The 
case then, so far as it will come under consideration, and speaking of 
it from the face of the papers, is shortly this: the bank on the second 
of March, 1340, gave Thomas E. Davis a letter ot credit on Messrs. 
Palmers, Mackillop, Dent & Co., of London, [of whom, for the sake of 
brevity, I shall hereafter speak as the Palmers, or Palmers & Co.] 
for forty-six thousand eight hundred and seventy-five pounds ster- 
ling ; for which sum Davis was to draw bills on the Palmers at ninety 
days’ sight, which were to be covered by him at maturity, with the 
right of renewal in a certain event. Davis drew the bills, and they 
were accepted by the Palmers; they were twice renewed, and the 
third set was running at the time the trust deed was executed. The 
bank was not then a debtor to Palmers & Co., on account of this trans- 
action, but was under a contingent liability which would make it a 
debtor, in case the bills should not be provided for by Davis, at ma- 
turity. In this state of things, the bank on the thirtieth day of No- 
vember, 1840, made forty-eight negotiable promissory notes, amount- 
ing in the aggregate to forty-nine thousand five hundred and seventy- 


five pounds sterling, payable twelve months after date with interest, 
VoL. VIII. 8 
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to the order of William R. Cook, a teller in the bank, who endorsed 
the notes, and they were then delivered to the Palmers on account of 
the liability which has been mentioned. The bank at the same time, 
and as part of the same transaction, executed the trust deed, and as- 
signed the stocks, bonds and mortgages mentioned in the schedule to 
the deed, for the purpose of securing the payment of the forty-eight 
promissory notes. ‘These undertakings and securities the complain- 
ant seeks to set aside as illegal and void. 

The first question which I shall consider, is upon the validity of the 
notes; and | feel no difficulty in agreeing with the Supreme Court, 
that the notes are illegal and void. They were issued in direct vio- 
lation of a statute, which provides, that ‘*no banking association” 
*‘ shall issue or put in circulation any bill or note of said association,” 
‘unless the same shall be made payable on demand, and without in- 
terest;’’ and every violation of the section by any officer or member 
of a banking association, is made a misdemeanor, punishable 
by fine or imprisonment, or both, in the discretion of the court. (S¢a- 
tutes of 1840, p. 306, 4 4.) The notes were not made payable “on 
demand” nor “without interest;’’ but had a year to run, and were 
then payable with interest. It is said on the part of the defendants, 
that the prohibition only applies to bills and notes which are capable 
of circulatingasmoney. But the statute contains nosuch qualification. 
In terms, it extends alike to all bills and notes issued by a banking asso- 
ciation; and there is no reason tosuppose that the legislature intended 
it should have a more restricted application. And besides, negotiable 
promissory notes and bills of exchange, payable at a future day, when 
issued by a bank in good credit, may perform to a great extent, the 
office of a circulating medium. This has never been doubted b 
those who have considered the subject. (Safford v. Wyckoff,1 Hill, 11 ; 
Smith v. Strong, 2 id. 241; Bank of Orleans v. Merrill, id. 295; Att’y 
Gen’l v. Life and Fire Ins. Co., 9 Paige, 470; Ontario Bank v. Scher- 
merhorn, 10 id. 109; Bank of England v. Anderson, 3 Bing. N. C. 
589; Booth v. Bank of England, 6 id. 415.) Indeed, the fact 
that such paper may enter into the currency of the country 
is matter of history. Witness the post notes of the late Bank 
of the United States, and the negotiable notes and bills of some of 
our own banks, which followed, though on a more humble scale, both 
the frauds and the bankruptcy of the national institution. Theissuing 
of such paper belongs to mercantile and commercial transactions : and 
not to the business of banking. Experience has shown that the banks 
which engage in such enterprise are rotten, and sooner or later will 
end in defrauding the community. In addition to the North Ameri- 
can Trust and Banking Company, several others of the general law 
banks had been engaged in issuing such paper before the act of 1840 
was passed ; and such of those institutions as had not already failed, 
were soon afterwards in a state of bankruptcy. Great frauds upon 
the public had been committed. The legislature saw the evil; and 
pe intended to cover the whole ground, by using the most 


general and comprehensive terms :—‘ no banking association shall 
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issue or put in circulation any bill or note,” unless,” &c. There had 
long been a similar statute in relation to the safety fund banks; (Sta- 
tute 1829, p, 178, § 35;) and the act of 1840 was passed to extend 
the express prohibition to the general law banks, which had come into 
existence at a latter period. That these statutes extend to negotia- 
ble promissory notes and bills of exchange payable at a future day has 
been decided both here and elsewhere. (Swvft v. Beers, 3 Denio, 70; 
Tylee v. Yates, 3 Barb. 222; Root v. Godard, 3 McLean, 102; Hay- 
den v. Davis, id. 2763; and see Ontario Bank v. Schermerhorn, 10 
Paige, 113.) No judge has, I think, ever expressed a different opin- 
ion. Although the judgment of the Supreme Court in the case of 
Safford v. Wyckoff, (1 Hill, 11,) which was upon a bill of exchange 
drawn in 1839, and was reversed by the Court of Errors, no one 
seems to have doubted that the future issue of such paper was prohi- 
bited by the act of 1840. (4 Hill, 442, 454, 460,461.) And it pro- 
bably never would have been doubted, had it not been for the bold 
and reckless manner in which the officers of the North American 
Trust and Banking Company continued to issue such paper after the 
statute was passed, and the impunity which they have since enjoyed. 

As the issuing of the notes was expressly prohibited by law, it is 
impossible to maintain that they are valid securities. To hold that 
they can be enforced against the bank, would be going very far to- 
wards defeating the end which the legislature had in view. That they 
are void, has been adjudged in several of the cases already cited ; and 
Iam not aware of any authority to the contrary. The legal liability, 
on account of which, the notes were issued, still remains; but the 
notes themselves are void. 

The trust deed does not speak of promissory notes eo nomine ; but 
recites that the company had on that day executed and delivered to 
Palmers & Co., their certificates of deposit payable in twelve months 
from date, with interest. Such instruments, whatever names the 
parties may give them, are promissory notes. They are engage- 
ments to pay certain sums of money to the persons therein named, at 
a specified time, and at all events. A promissory note imports a con- 
sideration, and none need be mentioned. But though a consideration 
be mentioned ina written promise to pay money, whether it be done 
in general terms, as by the words “for value received,” or by speci- 
fying the kind of value, as a deposit of money, it is still a promissory 
note. And if certificates of deposit, payable to the Palmers at a fu- 
ture day, had been issued in lieu of the notes which were actually de- 
livered, they would have been promissory notes, coming equally 
within the prohibition of the statute, and being equally void. (Bank 
of Orleans v. Merrill, 2 Hill, 295; Southern Loan Co.;7. Morris, 2 
Barr. 175; and see Craig v. State of Missouri, 4 Peters, 433.) In- 
deed, I did not understand the defendants’ counsei to deny, that cer- 
tificates of deposit, payable at a future day, are promissory rfotes: but 
it was said not to appear, that the certificates were to be made nego- 
tiable. I will not stop to inquire whether the statute extends to notes 
which are not negotiable; (see Ontario Bank v. Schermerhorn, 10 
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Paige, 113, 114;) for I think it quite evident that the certificates 
were to be negotiable. The notes actually issued with the trust deed 
were negotiable, and the statement at the foot of the notes, that they 
were issued in pursuance of a trust deed, ana that the payment of 
them was guaranteed by the assigned ‘securities, shows that it was 
intended that they should pass beyond the hands of the Palmers; and 
although the fact does not expressly appear, it is plainly inferrible, 
that all the various written engagements to pay money, which the 
bank had before made and sent abroad for sale in foreign markets, 
were in a form to pass from hand to hand by mere delivery. Ina 
letter of the president of the bank to the Palmers, dated the 22d of 
October, 1838, he speaks of the certificates of deposit, issued by the 
company as a part of its “course of banking’”’—as “ representatives 
of money” issued “ upon the credit of the company ; and several of 
those instruments, amounting in the aggregate to £22,500 sterling, 
were sent to the Palmers, with the letter, ‘‘ to be sold” to other per- 
sons than the payees named in them, with an assurance that the capi- 
tal of the bank would “ afford an abundant indemnity to the holders.” 
There are many other things in the case going to show, that all of the 
engagements of the bank to pay money which were sent abroad, were 
in a negotiable form. But without looking into other transactions, it 
sufficiently appears from the trust deed, that the obligations which 
were to accompany it, by whatever name they might be called, were 
to be made negotiable. The trust was not created for the security 
of the Palmers alone, to whom the certificates were to be executed 
and delivered: but after a default in payment, the trustees were to 
stand possessed of the assigned securities in trust for the “ holders” 
of the certificates ; and were to proceed to the realization of the se- 
curities, by sale or otherwise, and pay over the moneys “unto the 
said Palmers, Mackillop, Dent & Co., or any other parties, who may 
then be the holders of said certificates, until the amount owing to the 
holders of the said certificates of deposit, shall be fully paid.” A 
subsequent clause in the deed is in nearly the same words; and other 
parts of the instrument show that the certificates were to pass beyond 
the hands of the payees. It is impossible not to see that the parties 
intended the certificates should be negotiable instruments. If there- 
fore, certificates of deposit, instead of post notes, had been issued, 
they would, as negotiable promissory notes, have been open-to the 
same objection, which overturns the instruments, which were actually 
issued. 

The next question is upon the validity of the trust deed ; and Iam 
unable to separate that instrument from the fate of the notes or certi- 
ficates of déposit. Both were executed at the same time, and as 
parts of bne‘and the-same transaction. The deed was made to give 
the greater credit-and circulation, and secure the ultimate payment 
of therllegal notes or certificates of deposit, and I do not see how the 
deed can stand, when the other instruments must fall. It is true that 
both had a good consideration in the existing liability of the bank to 
indemnify the Palmers against the bills which had been drawn and 
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accepted under the letter of credit. But neither a prior debt nor any 
other good consideration will support a new contract which is in it- 
self contrary to the provisions of law. And although it is true in this 
case, that the payment of the notes would have the effect of discharg- 
ing the prior liability of the bank to the Palmers, yet the deed was 
made to secure the performance of the new contract. The recitals in 
the deed show an intention to indemnify the Palmers, as acceptors, 
against the bills which Davis had drawn under the credit; but the 
parties intended to effect the object in an illegal manner, to wit, by issu- 
ing prohibited certificates of deposit, and assigning certain property to 
secure the payment of the certificates. A legal purpose must be car- 
ried into effect by legal means. When we get beyond the recitals, 
and come to the covenants and stipulations in the deed, there is not a 
single word about the prior liability of the bank, but the whole is about 
the certificates of deposit. The trustees are to hold the assigned se- 
curities until the certificates of deposit shall be paid; to hold the se- 
curites in trust for the bank until default shall be made in the pay- 
ment of the certificates of deposit; and after default, in trust for the 
holders of the certificates of deposit. And the trustees are thereon to 
proceed to the realization of the assigned securities, and pay over the 
moneys to Palmers & Co., orto the other holders of the certificates of 
deposit. And so the parties proceed to the end of the instrument, at 
every step making stipulations concerning the certificates of deposit, 
without any covenant, grant, or even allusion to or concerning any 
other liability on the part of the bank. The transaction amounted to 
this, neither more nor less—there was a promise, which, though 
founded on a good consideration, was forbidden by law, and therefore 
void ; and an assignment of property in trust to secure the perform- 
ance of the illegal promise. Such a trust cannot be supported. 

It is undoubtedly true, that where a deed or other contract contains 
distinct undertakings, some of which are legal, and some illegal, the 
former will in certain cases be upheld, though the latter are void ; and 
if there had been an additional provision in this deed, that the as- 
signed property shall be held as a security for the original liability of 
the bank, that part of the deed might be allowed to stand, though the 
trust for the payment of the certificates should fail. But there is no 
agreement or stipulation in the deed for securing the original liability 
of the bank, nothing of the kind. 

Again, although it appears from the recitals in the deed, that.one 
object of the arrangement of the 30th of November, 1840, was to se- 
cure the performance of the original undertaking of the bank, it was, 
as I have already remarked, to be done in an illegal manner ; to wit, 
by issuing prohibited notes or certificates, and assigning property to 
secure the performance of the new and vicious contract. A legal end 
cannot be attained by illegal means. 

The ground on which,the counsel for the defendants seemed mainly 
to rely, was, that the deed should be reformed, so as to make it a 
security for the original liability of thebank. His printed point touching 
the question is as follows: ‘ The company having agreed with Pal- 
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mers, Mackillop, Dent & Co., for a new and valuable consideration, 
to pledge to them the securities in question, and having actually as- 
signed and delivered the securities, equity will reform any defects, 
arising from mistake or accident, in the written instruments.” There 
are several difficulties standing in the way of this argument. So far 
as relates to the notes or certificates of deposit, it was of no practical 
importance, as we have already seen, which should be issued.: for 
both would be alike void. As to reforming the deed, there is no bill 
or application for that purpose: not even an allegationin the answers, 
that there was any mistake or accident in preparing the instrument, 
or that it does not express the real intention of the parties. If we 
could see that there had been a mistake in drawing up the deed, it 
could not be reformed without filing a bill for that purpose ; nor could 
we read and enforce the instrument as though it had been properly 
drawn. We should be obliged to follow the deed as it is. Bat what 
is, if possible, still more conclusive, there is not a particie of evidence 
to show that there was any mistake or accident in preparing the deed, 
or that it is not just what the parties intended it should be; and it 
could not be reformed in equity, if a bill had been filed for that pur- 

se. It is true that the parties intended to secure the original liability 
of the bank ; but so far as appears, they intended to do it in the very 
way it has been done ; and that way is illegal. Ifthey mistook the 
law, we cannot grant relief by making a new contract for them. 
This question was very fully considered in the case of Hunt v. Rous- 
maniere, (2 Mason, 342; 8 Wheaton, 174; 3 Mason, 294; 1 Peters, 
1; and see 1 Story Eq., $ 114, 115,) which underwent a great deal of 
discussion, and is directly in point. 

There were separate assignments of the several securities men- 
tioned in the schedule to the trust deed; but they were all made to 
Blatchford and Murray as trustees; were executed and delivered 
simultaneously with the execution and delivery of the deed; and 
were made for the purposes expressed in that instrument. Those 
purposes were to secure the payment of the certificates of deposit. 
The reason for making separate assignments probably was, greater 
convenience in recording in the proper counties, and in making sub- 
sequent transfers and discharges. But however that may be, the as- 
signments are but a part of one entire act; and cannot be separated 
from the fate of the deeds and promissory notes which were executed 
at the same time, and as parts of the same transaction. 

I have purposely avoided the expression of any opinion on the 
several important questions which were so ably discussed at the bar, 
touching the purchase of the five thousand shares of the capital stock 
of the bank, and the means which were used to raise the necessary funds 
for that purpose. I have done so, because inthe view which has been 
taken of the case, it was not necessary to consider those questions ; 


and for the further reason, that after this bill was filed, an order of 
the Court of Chancery was made, by the consent of these parties, in 
the suit of Tracy against the bank, referring it to a master to take 
proofs and report upon the claim of the Palmers to be creditors of the 
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bank. The master was also to ascertain what part of their claims, if 
any, was secured by trusts, and what preferences they claimed 
under the trusts, but he was not to report on the validity 
of the trusts, or the right to a preference under them. Those ques- 
tions were to be settled in other suits then pending. This is one of 
those suits; and the view which has been taken of the case disposes 
of this trust, and the preference claimed by Palmers & Co., under it, 
If it has not already been done, it will be settled in the Tracy suit, 
whether the Palmers are creditors of the bank; and if they are, they 
will come in with other creditors, and share in a ratable distribution 
of the assets of the bank, or will receive the whole of their debt, if the 
assets are sufficient to satisfy all of the creditors. The opinion which 
Ihave expressed does not, in its consequences, go beyond denying to 
Palmers & Co., the preference which they claim over other creditors. 

I am of opinion that so much of the decree of the Supreme Court as 
declares the forty-eight notes illegal and void, and directs them to be 
delivered up to be cancelled, should be affirmed ; and that the residue 
of the decree—[unless the clauses which relate to the special receivers, 
John J. Palmer and Fisher Howe, should be excepted]—should be 
reversed ; and that a decree should be made declaring the trust deed, 
the further agreement following the deed, and the several separate 
assignments of the securities mentioned in the schedule to the deed, 
illegal and void, and requiring them to be delivered up to be cancel- 
led. The trustees mustassign and deliver to the receiver all the secu- 
rities which yet remain in their hands; and render an account, and 
pay Over tothe receiver all the monies and other things which have 
come to their hands under the trust, except what they may have paid 
over to the Palmers. If any thing has been received by the Palmers 
under the trust, they must account, and pay over the same to the re- 
ceiver. 

The decree must be so drawn up as not in any manner to affect 
the question whether Palmers & Co. are creditors of the bank. 

Such are my views of the case, and such is the judgment of the 
court. 

[Neither party is to recover costs as against the other.] 





The following is a copy of the deed referred to in the case. 


“AN AGREEMENT, made the thirtieth day of November, in the 
year one thousand eight hundred and forty, between the North American 
Trust and Banking Company of the city of New-York, of the first 
part; Richard Milford Blatchford, of the said city of New-York, . 
Esquire, and James B. Murray, of the said city of New-York, gentle- 
man, of the second part; and Palmers, Mackillop, Dent & Co., of 
the city of London, bankers, (acting by their special agent, the said 
Richard Milford Blatchford,) of the third part :— 

Wuereas, the said North American Trust and Banking Company 
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have heretofore granted a credit to Thomas E. Davis, of the city of 
New-York, gentleman, upon the said firm of Palmers, Mackillop, Dent 
& Co., and thereupon, bills of exchange to the amount of forty-six 
thousand eight hundred and seventy-five pounds sterling, have been 
drawn upon such credit by said Thomas E. Davis, which are 
now running ; such credit having been created exclusively for the benefit 
and accommodation of said North American Trust and Banking Com- 
pany, and the proceeds arising from the said bills of exchange having been 
paid over and accounted for, by said Thomas E. Davis to said company ; 
And whereas, the said North American Trust and Banking Company 
being desirous that the credit or exchange created as aforesaid, and 
all interest and expenses thereon, should rest upon their own respon- 
sibility, and that the said Thomas E. Davis should be discharged 
from all future liability thereupon, and that the said Palmers, Mac- 
killop, Dent & Co., the acceptors of said bills, should make claim for 
the amount thereof only against the said North American Trust and 
Banking Company, and against the securities hereby agreed to be 
deposited for their indemnity, HavE, on the day of the date 
hereof, caused in due form of law the shares of stocks, bonds, and 
mortgages, particularly mentioned and specified in the schedule here- 
to annexed, to be absolutely and irrevocably transferred and assigned 
to the said Richard M. Blatchford and James B. Murray, and to the 
survivor of them and to the executors and administrators of such sur- 
vivor, as trustees for the purposes aforesaid and as hereinafter more 
particularly expressed. And whereas, the said North American 
Trust and Banking Company have, on the day of the date hereof, 
caused to be executed and delivered their cERTIFICATES of DEPOSIT 
to Messrs. Palmers, Mackillop, Dent & Co., amounting in the aggre- 
gate to the whole amount of the credit granted to the said Thomas E. 
Davis as aforesaid, and all the interest and expenses accrued there- 
on; said certificates being payable in twelve months from date with in- 
terest, with the understanding by all the parties hereto, that they are 
to be renewed at the option of the said North American Trust and 
Banking Company for six months longer, for the amount for which 
the securities are now transferred shall not have been realized. 

And whereas, it has been agreed that the covenants and declara- 
tions hereinafter contained, should be made and entered into by and 
between the parties hereto :— . 

NOW, THEREFORE, THESE PRESENTS WITNESS, that in 
pursuance of said arrangement, and in order to carry the same fully into 
effect, the said Richard M. Blatchford and James B. Murray dohereby, 
for themselves, and each of them for himself, his heirs, executors and 
administrators, doth covenant, promise and agree to and with the said 
Palmers, Mackillop, Dent & Co., their successors and assigns, in man- 
ner following, that is to say—that they, the said Richard M. Blatch- 
ford, and James B. Murray, or the survivor of them, his heirs, execu- 
tors or administrators, shall and will retain and hold in their posses- 
sion the said stocks, bonds and mortgages, and other the premises 
assigned and transferred to them, until the whole of the said certifi- 
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cates of deposit given by the said North American Trust and Bank- 
ing Company, or the renewals thereof, are or shall be fully paid and 
satisfied according to the tenor and effect thereof respectively, except ' 
so far as the same stocks, bonds and mortgages, and premises may 
be realized in pursuance of the Trusts herein contained. 

AND IT IS HEREBY DECLARED AND AGREED, by and between all 
the parties to these presents, that the said Richard M. Blatchford, and 
James B. Murray, or the survivor of them, his executors and admin- 
istrators, shall hold and stand possessed of the said stocks, bonds 
and mortgages, and other the premises hereinbefore stated, assigned 
to them as aforesaid, 1n TRUST, for the said North American Trust and 
Banking Company, until default shall be made in the payment of the 
said certificates of deposit of the said North American Trust and 
Banking Company, now or hereafter to be issued upon this agree- 
ment, or in some or one of them, according to the tenor and effect 
thereof respectively. And from and after default shall have been 
made in payment of the said certificates of deposit, or any of them, 
or any part thereof, or the money secured thereby, then, and from 
thenceforth, to stand possessed of the said stocks, bonds, mortgages 
and premises, IN TRUST, for the holders of the said certificates of deposit 
of the said North American Trust and Banking Company respec- 
tively. Andthat the said Richard M. Blatchford, and James B. Murray, 
or the survivor of them, his executors or administrators, do and shall 
as soon after any such default shall be made as aforesaid, proceed to 
the realization of the said securities, either by sale or otherwise in 
their discretion ; or, as shall be directed by the holders of said certi- 
ficates of deposit, and do and shall pay over the moneys which shall 
be so raised, as aforesaid, unto the said Palmers, Mackillop, Dent & 
Co., or any other parties who may then be the holders of said certificates of 
deposit, and until the amount owing to the holders of said certificates 
of deposit shall be fully paid and satisfied, whether the same, as the 
case may be, is for principal or interest, or for any costs, charges or 
expenses, which may have been incurred or sustained by the holders 
of the said certificates of deposit by reason of any such default. And 
from and after all the said certificates of deposit last referred to, and 
all interest thereon, and all costs, charges, and expenses, which may 
have been sustained by the holders of the said certificates, or any of 
them, or by the said Palmers, Mackillop, Dent & Co., by reason of 
the non-payment of the said certificates of deposit, or any of them, in 
TRUST, to hold the said stocks, bonds, and mortgages, and the moneys 
thereby secured for the said North American Trust and Bankin 
Company, and to transfer and dispose of the same, as the said Nort 
American Trust and Banking Company shall direct and appoint; at 
all times, however, during this trust, retaining in their hands their dis- 
bursements, expenses, costs, and charges, incurred in and about the 
execution thereof. 

And the said Richard M. Blatchford and James B. Murray, and 
each of them doth for himself, his heirs, executors and administrators, 
covenant, promise and agree to and with the said parties of the first 

VOL. VIII. 9 
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and third parts, and their respective successors and assigns, that they, 
the said Richard M. Blatchford and James B. Murray shall and will 
well and faithfully, and with all due care and diligence, execute the 
several trusts hereby created and declared according to the true in- 
tention hereof. 

AND IT IS HEREBY FURTHER DECLARED AND AGREED, by and be- 
tween the said parties, and particularly by the said North American 
Trust and Banking Company, that in case default shall be made in 
the payment of the said certificates of deposit as aforesaid, the said 
Richard M. Blatchford and James B. Murray, or the survivor of 
them, his heirs, executors and administrators, shall have, and they or 
he are and is hereby declared to have full and absolute power and 
authority to compel the payment of the said bonds, mortgages, and 
other the premises so assigned, in the same manner, and exercise the 
same power as the said North American Trust and Banking Com- 
pany would have if the said securities had not been assigned. And 
also, to BORROW MONEY upon and to sell and dispose of the said stocks, 
bonds and mortgages, and premises absolutely, and to convey, trans- 
fer and assign the same to the purchaser or purchasers thereof re- 
spectively, without any concurrence of consent by and from the said 
North American Trust and Banking Company, and to do all acts, 
matters and things which may be required or deemed necessary by 
and on the part of the said North American Trust and Banking Com- 
pany, to receive the purchase or consideration money, and to give re- 
ceipts for the same, and for perfecting and completing the title of the 
purchaser or purchasers thereof respectively, his or their heirs, execu- 
tors, administrators and assigns. And also, the said Richard M. 
Blatchford and James B. Murray, trustees as aforesrid, are hereby 
empowered and authorized in their discretion, at any time during the 
existence of the trusts hereby created, to take all necessary legal pro- 
ceedings for the collection of the moneys due and payable upon the 
said securities, or any or either of them; and the proceeds of such 
collections, and all moneys derived from said securities to be paid 
over and accounted for at once to the said Palmers, Mackillop, Dent 
& Co., or any other partres who shall at the time of such payment, be the 
holders of such certificates of deposit, on account thereof, such pay- 
ments to be endorsed upon such certificates, or a portion of them, 
equal to the amount so paid, to be surrendered to the said Richard M. 
Blatchford and James B. Murray, or the survivor of them, to be can- 
celled. Its also understood, and hereby stipulated and agreed by the 
said North American Trust and Banking Company, that they will at 
all times protect the said parties of the second and third parts against 
the incumbrances upon the real estate covered by the mortgages men- 
tioned in said schedule, and prior to such mortgages. 

IN WITNESS WHEROF, to three parts of this agreement, one remain- 
ing with each of the parties of the first, second and third parts, the 
parties to these presents have hereto set their hands and seals. And 
the said parties of the first part have caused the same to be signed by 
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their president and attested by their cashier, the day and year first 

above written. 

Sealed and delivered, 

in the presence of 
R. M. BLATCHFORD, [sEAL. ] 
JAS. B. MURRAY, SEAL. 
PALMERS, MACKILLOP, DENT & C@., eae 
ATTEST: By their Attorney, R. M. BLATCHFORD. 
Wa tter Mean, 


Cashier. SEAL 
[ of the |r. G. TALMAGE, 
Company. Pres’t. 
APPROVED, Dec’r 18th, 1840. 
Joun Lorimer GrauaM, 
of Counsel. 

In addition to the certificates for £46,875, secured by this trust 
deed, another certificate has been given to Messrs. Palmers, Mackil- 
lop, Dent and Co., for £2,700 st’g. which is intended to cover the 
interest, expenses and charges which they are entitled to, up to this 
period, under and growing out of the credit for £46,875, but as it is 
not known at this time what such interest, expenses and charges 
amount to, and certificates for £2,700 st’g is given to be held until 
the exact amount is ascertained and adjusted, with consent of all the 
parties, and then it is to represent such exact amount; and the trust 
hereby created, is for the security of such exact amount when it is 
ascertained ; and until then, for the security of said £2,700, precisely 
the same as for the other certificates. 30th November, 1840. 

Watrter Meap, Cash. THOS. TALMAGE, Prest. 

R. M. BLATCHFORD, 
JAS. B. MURRAY. 





Act or May 14, 1840. 


Section 4. “No banking association or individual banker, as such, 
shall issue or put in circulation any bill or note of said association or 
individual banker, unless the same shall be made payable on demand, 
and without interest ; and every violation of this section, by any of- 
ficer or member of a banking association, or by any individual bank- 
er shall be deemed and adjudged a misdemeanor, punishable by fine 
or imprisonment, or both, in the discretion of the court, having cog- 
nizance thereof.” 


Sarety Funp Act, 1829. 


§ 35. ‘No moneyed corporation, subject to the provisions of this 
act shall issue any bill or note of the said corporation, unless the same 
shall be made payable on demand and without interest.” 
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Hiram Barney v. Francis GRIFFIN AND OTHERS. 


FRAUDULENT ASSIGNMENT. 


An assignment by an insolvent debtor of all his property in trust to pay certain specified 
creditors; and then—(without making any provision for other creditors) in trust to re-convey 
the residue 0! the property to the debtor held to be a fraud upon the creditors who are not 
provided for by the deed. 


Tue points adjudicated on, sufficiently appear in the opinion of the 
court. 


Bronson, J—This was an assignment by an insolvent debtor of all 
his property in trust to pay certain specified creditors ; and then 
without making any provision for other creditors, in trust to re-con- 
vey the residue of the property to the debtor. We need go no far- 
ther to see that this was a fraud upon the plaintiff, and the other 
creditors who were not provided for by thedeed. The property was 
prnced beyond the reach of their judgments and executions, in the 

ands of men who were not accountable to them, and upon a trust 
which was, in part, for the benefit of the debtor. 

The court have very reluctantly upheld general assignments by 
an insolvent debtor, which give a preference among creditors, 
(Boardman v. Halliday, 10 Paige, 229, 280) and they can only be 
supported when they make a full and unconditional surrender of the 
property to the payment of debts. The debtor can neither make 
terms, nor reserve any thing to himself, until after all the creditors 
have been satisfied. This question was considered upon authority in 
Goodrich v. Downes, (6 Hill 238,) and we think the case was properly 
decided. 

The deed was void upon its face, and it cannot be made good by 
showing that there will be no surplus for the debtor, after paying the 
preferred creditors. The parties contemplated a surplus, and provi- 
ded for it; and they are not now at liberty to say that this was a mere 
form, which meant nothing. And although it- should ultimately turn 
out that there is no surplus, still the illegal purpose which destroys 
the deed is plainly written on the face of the instrument, and there is 
no way of getting rid of it. The cases already cited, of Goodrich v. 
Downes, and Boardman v. Halliday, are in point upon this question. 

It is also an unanswerable objection to the deed, that the assignees are 
authorized to sell the property on credit. An insolvent debtor cannot, 
under color of providing for creditors, place his property beyond their 
reach, in the hands of trustees of his own selection, and to take away 
the right of the creditors to have the property converted into money 
for their benefit, without delay. They have the right to determine for 
themselves whether the property shall be sold on credit; and a con- 
veyance which takes away that right, and places it in the hands of the 
debtor, or in trustees of his own selection, comes within the very 
words of the statute ; it is a conveyance to hinder and delay creditors, 
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and cannot stand. This question was considered by the Chancellor 
in Meacham v. Steines, (9 Paige, 405-6,) and his views fully accord 
with my own. 

There is a third objection to the deed. The property is not only 
charged with the payment of “all costs, charges, disbursements and 
expenses”’ in executing the trust, but the trustees are also to have “a 
commission of six per cent. on the gross amount of the moneys re- 
ceived and paid by them.” If the debtor can provide for any thing 
more than the necessary expenses of executing the trust, I think he 
cannot go beyond the commissions allowed by law to executors, ad- 
ministrators and guardians for similar services; (See Meacham v. 
Steines, 9 Paige, 398,) while, considering the magnitude of the estate, 
is much less than the trustees are to receive. (2 R. 8S. 93, § 58, p. 
153, §22.) It may be very true, as the answer alleges, that the com- 
missions allowed by the deed are “no more than a just, fair and 
proper compensation to three men, all actively engaged in professional 
pursuits.” 

But unless something was to be done besides winding up the estate 
without delay for the benefit of creditors, it was not necessary to have 
three trustees; and a competent agent might have been found who 
would not have required a very large commission on account of the 
value of his time for professional pursuits. If an insolvent debtor 
should be allowed to give a large reward to the friends whom he se- 
lects and puts in the place of the process and officers of justice, it 
would not only divert a portion of the property from those who ought 
to have it; but it might induce the assignees to consult the interest of 
the debtor at the expense of the creditors. 

This objection, standing alone, may not go beyond the excess of 
commissions. But we think the deed wholly void on the other 
grounds which have been mentioned. 





SELECTIONS FROM RECENT ENGLISH DECISIONS. 
Eourt of Common Pleas. 
THoRowcGoop, adm’z., v. BRYantT.—20th June, 1849. 


COMPENSATION FOR DEATH BY ACCIDENT. 


In an action for compensation to administratrix for testator’s death, which was alleged to have 
been caused by the defendant’s neglect, the judge who presided at the trial directed the jury 
that if in their opinion the death happened from pure accident, or might have been avoided 
by due care on the part of the deceased, or the driver of the omnibus in which he rode, they 
would find for the defendant ; and that if the death was attributable to the neglect of the de- 
fendant’s servant, to find for the plaintiff. Held, a right direction and rule nist for new trial 
was discharged. 





Tuts action was brought by the widow of Mr. Thorowgood, under 
the 9th and 10th Vict. c. 93, s. 2, as administratrix of the deceased, to 
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recover compensation for his decease, which was alleged to havebeen 
caused by the neglect of the defendant’s servant in driving an omni- 
bus belonging to the defendant. The intestate was a passenger, in 
January, 1849, in an omnibus, running from Bishopsgate-street to 
Hackney, and was put down opposite Seabright-street Shoreditch, a 
few yards from the pavement on the near side. The defendant’s om- 
nibus passing on the same side, the intestate was knocked down and 
run over, and shortly afterwards expired in consequence of such in- 
juries received. Mr. Justice Williams, who presided at the trial, 
directed the jury, that if they were of opinion the accident was caused 
by the wrongful act, neglect, or default of the defendant’s servant, 
they would find for the plaintiff; but that if in their opinion the death 
was purely the result of an accident, or that by the exercise of ordi- 
* nary care on the part of the deceased or of the driver of the other om- 
nibus, the accident might have been avoided, to find for the defend- 
ant. The jury having found a verdict for the defendant, a rule nisi 
for a new trial had been obtained on the ground of misdirection, and 
that, although the other driver might have been guilty of neglect in 
setting the deceased down in the road when the defendant’s omnibus 
was behind, yet if the driver of the latter had by his negligence con- 
duced to the accident, the defendant was still liable. 


Talfourd, Queen’s Serjt. against the rule, cited Davis v. Mann, 10 
M. & W. 546. 


Humphreys, Q. C., and J. Cobbett, in support of the rule, cited But- 
terfield v. Forrester, 11 East, 60. 


By tue Court :—Generally in cases of careless or negligent dri- 
ving, the plaintiff is entitled to maintain an action for injuries sustained 
by him, unless he himself was guilty of such negligence as would ex- 
cuse the defendant; but here the accident was not the result of the 
personal neglect of the plaintiff’s intestate. The plaintiff had, how- 
ever, entered into a contract with the master of the omnibus in which 
he travelled by selecting it in preference to others and having em- 
ployed it to convey him, and therefore if that omnibus conduced to 
the accident, the action could not be maintained. As the jury has 
found for the defendant they must have considered that the driver of 
the intestate’s omnibus was conducive to the accident. The case of 
Bridge v. Grand Junction Railway Company, 3 M. & W. 246 is simi- 
lar to the present, and the rule must be discharged. 
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Wvyupe v. Harris.—12th June, 1849. 


BREACH OF PROMISE OF MARRIAGE.—CONSIDERATION. 


Where the defendant, who was at the time married, made a promise of marriage to the 
plaintiff—Held, that the circumstance of the defendant’s being.so married did not affect 
the plaintiff’s remedy for a breach of the contract ; and a rule to arrest judgment obtained 
in an action was discharged. 


Tuts action was brought for breach of promise of marriage, and the 
plaintiff obtained a verdict. It appeared that the defendant had 
promised to marry the plaintiff, and the declaration stated that, in 
consideration of such promise, the plaintiff had agreed to remain 
single for a reasonable time and marry the defendant, and then al- 
leged that she did remain single and unmarried until it was discovered 
that, at the time of the promise, the defendant was married. 

A rule nisi had been obtained to arrest the judgment, on the ground 
that there was no consideration to the promise, as the defendant was 
married at the time thereof. 


Huddlestone, in support of the rule. 
Wilkins, Serjt., contra. 


Tue Court said that the defendant could not set up his fraudu- 
lent concealment of his marriage in order to release him from his con- 
tract. The plaintiff had fulfilled her part of the promise, as she had 
continued single and unmarried for a reasonable time, and the rule 
must therefore be discharged. 





Exchequer Chamber. 
Reena v. Martin.— 30th April, 1849. 
INDICTMENT-—VENUE-——ER ROR-——JURISDICTION. 


Where the venue in a count of an indictment against the receiver of a stolen sheep was laid in 
Dorsetshire, whereas the act was committed in Somersetshire, and there was nothing in the 
count to show jurisdiction :—Held, that the conviction was bad and judgment ordered to be 
arrested. 


THe prisoner was indicted at the Dorset sessions, together with the 
two principals for sheep-stealing, and convicted on the 7th count as 
the receiver, well knowing that the animal had been stolen, and the 
two principals on the 5th count. After verdict was given, the coun- 
sel for the prisoner objected that the venue had been wrongfully laid, 
in the 7th count, inasmuch as it stated the offence had been commit- 
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ted at Trent, in Somersetshire, while the venue was laid in Dorset- 
shire. 


Ffoohs in support of the conviction. 


By tHe Court :—The seventh count without showing any fact to 
give a jurisdiction*in the county of Dorset, lays the venue in that 
county for an offence committed in Somersetshire. Upon sucha state 
of things we cannot give judgment against the prisoner in favor of 
the prosecution. The court gives no jurisdiction, and the absence of 
any thing on the face of the count to show the jurisdiction, such ju- 
risdiction will not be presumed to exist. The conviction must, there- 
fore, be quashed, ond. judgment arrested. 





SIR EDWARD COKE AND THE DOCTORS. 


Str Epwarp Coke being very infirm in body, a friend of his sent 
him two or three doctors to regulate his health, whom he told 
that he had never taken physic since he was born, and wotld not 
now begin, and that he had now upon him a disease which all the 
drugs of Asia, the gold of Africa, the silver of America, nor all the 
doctors could cure,—old age. Letter from the Rev. Mr. Mead, Jan. 
30, 1630,1. Court and Times of Charles the First, vol. 2, 93, 4. 





Review. 


Reports of cases determined in the District Court of the United States for the District of Maine 
with some opinions of the District Judge in cases determined in the Circuit Court, 1839— 
1849. By Edward H. Davies, Counsellor at Law. Portland: Printed by Thurston & 
Co., 1839. 


To those gentlemen who practice in the U. S. Courts in Admiralty, 
this volume of the Reports of Judge Ware must prove very acceptable. 
They contain a selection of cases in the U.S. District Court, principally in Ad- 
miralty, decided by that learned Judge since the publication of his Reports 
and also some opinions pronounced by him in cases decided in the Circuit Court. 
They also contain a few decisions in bankruptcy, presenting points of general 
interest. 

The reputation of Judge Ware as an able jurist and a finished scholar is so well 
known to the bar that any remarks we might make would seem to be out of 
place. 

We heartily recommend this volume to the profession and doubt not but it 
will be eagerly sought for. 








